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| nt roducti on

This matter conmes before the court on Defendants’ Mdtion for
Summary Judgnment on Plaintiffs’ Cainms Based Upon a Common Law
Breach of Trust Theory, C ai ns Based Upon Al l eged Interference with
the Ofice of Special Trustee, and Requests for a Mandatory
I njunction!; and Def endant Secretary of the Treasury’s Mtion [262]
for Sunmmary Judgnent. Upon consideration of these notions and the

applicable law, the court will DENY both notions.

'For ease of reference, the court will refer to this notion
whi ch all defendants join, as “Defendants’ Consolidated Mtion for
Summary Judgnent.”



This |l awsuit i nvol ves the federal governnment’s handling of the
| ndi vi dual Indian Money (IIM trust.?2 The IIMtrust has nuch in
common with a standard common-law trust. Like other trusts, the
I Mtrust was created by the settlor with the intent to hold i ncone

generated by the trust corpus, in this case individual Native

Arerican land allotnents, in trust for the benefit of its
beneficiaries, who are all Native Anerican individuals. |n general
terns, the trust income is generated from the mneral,

agricultural, and tinber | eases of these |l and allotnents. Federal
| aw al | ows these nonies to be deposited with the Departnent of the
Treasury and requires these funds to be properly invested, at the
discretion of the Secretary of the Interior. See 25 U. S.C. § 161;
25 U.S.C. 8§ 161a(b); 25 U S.C. § 162a.

The IIMtrust also has several features that distinguish it
fromthe standard common-law trust. First, the federal governnent
acts as settlor and trustee of the trust. In 1887, Congress
statutorily authorized the hol di ng of Native Arerican allotnents in
trust. See General Allotnment Act 8 5, 25 U.S.C. 8§ 331 et seq. As
described nore fully below, this act marked the begi nning of the
governnment’s pervasive federal control over Native Anmerican

allotnents and, nore inportantly for the purposes of this case, the

2For a nore exhaustive description of the facts in this case,
see Cobell v. Babbitt, 37 F. Supp. 2d 6 (D.D.C. 1999) (adjudging
and decreeing defendants to be in contenpt of court); Cobell v.
Babbitt, 30 F. Supp. 2d 24 (D.D.C. 1998) (addressing defendants’
nmotion to dismss).




funds that these allotnments generated. Second, the creation of
this trust and the inclusion of the trust corpus into the trust
appear to have rested nore upon the plenary power of the sovereign
than the will of the beneficiaries, as can be seen fromthe uni que
hi story surroundi ng the establishment of the I Mtrust relationship
bet ween Native Anericans and the governnent.?

Around the turn of the 19th Century, the growth of the United
States created a demand for territorial expansion. This demand
ushered into governnment the original policy of the “voluntary”
extingui shnent of Native Anmerican title, wusually acconplished
through treaties. The original period of expansion eventually |ed
to the renoval of native tribes to the western territories and,
shortly thereafter, to the reservation system It goes w thout
saying that this policy created serious disputes between the
governnment and the Native American people. In the md-1850s, the
government shifted away fromits policy of apportioning reservation
| ands to tribes and began to experinment with “allotnment” of tri bal

| ands, the mechani sm by which tribal ownership would be converted

3The court wll not recount in depth the history of the
rel ati onshi p bet ween Native Anericans and t he governnent. However,
a brief rendition is warranted to provide a context for how this
trust came into existence. Thi s background has influenced the
devel opnment of federal Indian|awthroughout this nation’ s history.
See generally FeLix S. CoHEN, HaANDBOOX OF FEDERAL | NDIAN LAw 47- 206
(1982). In the words of one commentator, “the unique relationship
between the United States and the Indians [reveals] the
underpinnings of the governnent’s fiduciary duty which are
essential to anintelligent analysis of the breach of trust cases.”
Reid Peyton Chanbers, Judicial Enforcenent of the Federal Trust
Responsibility to Indians, 27 Stan. L. Rev. 1213, 1215 (1975).
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into title equitably held by Native American tribe nenbers. This
experinment was the precursor to the trust policy that exists to
thi s day.

In short, and nost inportantly for the purposes of this case,
the federal government kept legal title of these individual
allotnents, in trust, for the benefit of the equitable owners who
are the plaintiffs in this case. This period of Ilimted
trusteeship by the governnment was originally set for 25 years in
the General Allotnment Act. See 25 U . S.C. 8§ 348. The period was
| ater extended indefinitely by the Indian Reorganization Act of
1934, 25 U.S.C. 8 462. Although the governnent in the past four
decades has noved toward a policy of self-determ nation, see 25
US C 8 450 et seq., which is premsed on the idea that Native
Anmerican tribes are the basic governnental units of Native American
policy, the IIM trust system of individual |land allotnents and
proceeds therefromstill remains an area of pervasive and conplete
f ederal control

Conpl ete federal control over the I I Msystemis established by

statute.* Anpbng other duties, the Secretary of the Interior nust

‘“Primary responsibility for the discharge of the United
States’ general fiduciary obligations has been given to the
Secretary of the Interior. Congress has, however, authorized the

Secretary  of the Interior to delegate a few of hi s
responsi bilities, including holding and investing certain funds, to
the Secretary of the Treasury. It should be kept in mnd that,

unl ess ot herw se specified by Congress, it isultimately the United
States that owes fiduciary duties to the Native Anericans. As
expl ai ned below, these fiduciary obligations arise in certain
circunstances from statutes and regul ations evincing the federal
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collect trust incone from the |eases of the allotnents, see 25
US C § 162a(d)(1), direct the investnent of trust fund nonies in
public debt securities held by the United States Treasury, see 25
U.S. C. 162a(b), deposit and i nvest trust fund noni es outside of the
United States Treasury, see 25 U. S.C. § 162a(a) & (c), maintain and
perform the accounting on the IIM accounts for the individual
I ndian beneficiaries, 25 US C 8§ 162a(d)(3) & (5), provide
periodic account statenents to beneficiaries, see 25 US C 8§
162a(d) (5), and di sburse funds to the beneficiaries, see 25 U S. C
8§ 162a(d)(2). The Departnent of the Interior has “exercised its
conprehensi ve responsibilities in issuing extensive regulations to
conplement this |legislative schene.” Departnent of the Treasury’s
Motion at 17 (citing 25 CF. R Pt. 115). In furtherance of the
di scharge of these fiduciary obligations, Congress has authorized
the Secretary of the Interior to deposit IIMfunds with the United
States Treasury. See 25 U. S.C. 8§ 161. The Secretary of the
Treasury is authorized to i nvest these funds, at the discretion of
the Secretary of the Interior, subject to certain statutory
requirenents. See 25 U.S.C. § 161la. In short, Congress has

statutorily provided the Secretary of the Interior and, to a nore

governnment’s pervasive federal <control over Native Anerican
affairs. These fiduciary obligations do not arise, at |east at
first instance, from any power originating wwth the Secretary of
the Interior or the Secretary of the Treasury.
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limted extent, the Secretary of the Treasury, wth several
specific fiduciary duties that pertain to the [IMtrust.?®

The managenent of the Native Anerican trusts, including the
I Mtrust, has been the subject of nmuch public criticismfromthe
beginning. It is reported that in 1828, Henry Rows School craft, a
negotiator of Indian treaties and a novelist, said of the Native
American trusts that “[t] he derangenents in the fiscal affairs of
the Indian departnent are in the extrene. One woul d think that
appropriations had been handled with a pitchfork. . . . There is
a screw |loose in the public nmachinery somewhere.” See H R Rep.
No. 103-778 (1994).

Congress has not been inpressed with defendants’ handling of
the IIMtrust fund in the 171 years subsequent to Schoolcraft’s
coment s. In the words of a 1992 congressional report of the
Environnent, Energy, and Natural Resources Subcommttee of the
House of Representatives:

Scores of reports over the years by the Interior

Departnent’s inspector general, the U S Cener a

Accounting Ofice, the Ofice of Managenent and Budget,

and ot hers have docunent ed si gni ficant, habitual problens

in BIA's ability to fully and accurately account for

trust fund noneys, to properly discharge its fiduciary

responsibilities, and to prudently manage the trust
f unds.

The Bureau of Indian Affairs historically has been tasked by
the Secretary of the Interior with the day-to-day managenent of the
[IMtrust. As discussed bel ow, however, BlIA was stripped of this
responsibility in ternms of financial managenent in 1994. BIA still
manages the trust assets.



M spl aced Trust: The Bureau of Indian Affairs’ M smanagenent of the
Indian Trust Fund, HR No. 102-499 (1992). Congress was
“particul arly troubl ed by BIA s ef fort s—dndert aken only
grudgi ngl y—to i npl enent repeated congressional directives designed
to provide a full and accurate accounting of the individual
account funds.” See id. In short, alnost every entity,
governnental or otherw se, tasked with the assessnent of the |IM
trust has found serious accounting and financial nmanagenent
pr obl ens.

In 1994, as a result of the BIA's failures in the managenent
of this trust fund, Congress codified sonme of the governnent’s
duties with regard to this IIMtrust system Section 101 of the
I ndian Trust Fund Managenment Reform Act, 25 U S C. 8§ 162a(d),
provi des a non-exclusive |list of the Secretary of the Interior’s
obligations in properly discharging the United States’ trust
responsibilities to Il M beneficiaries:

(d) Trust responsibilities of Secretary of Interior
The Secretary’s proper discharge of the trust
responsibilities of the United States shall include (but

are not limted to) the foll ow ng:

(1) Providing adequate systens for accounting for
and reporting trust fund bal ances.

(2) Providing adequate controls over receipts and
di sbur senent s.

(3) Providing periodic, tinmely reconciliations to
assure the accuracy of accounts.

(4) Determning accurate cash bal ances.
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enact

(5) Preparing and supplying account holders with
periodi c statenents of their account performance and with
bal ances of their account which shall be available on a
dai ly basi s.

(6) Establishing consistent, witten policies and
procedures for trust fund nmanagenent and accounti ng.

(7) Providing adequate staffing, supervision, and
training for trust fund managenent and accounti ng.

(8) Appropriately managi ng the natural resources
| ocated within the boundaries of Indian reservations and
trust | ands.

S.C. § 162a(d). As can be seen from the face of

ment, seven of the eight specific, statutorily mandated t

duties deal directly and unanbiguously with providing the

benef

iciaries an accounting of the IIMtrust.

Section 162a was not the only statute passed placing t

duties on the federal government. 25 U S.C. § 4011 al so provi

under

the caption “Recognition of Trust Responsibility,”

foll ows:

§ 4011. Responsibility of Secretary [of the Interior]
to account for the daily and annual bal ances of Indian
trust funds.

(a) Requirenent to account

The Secretary shall account for the daily and annual
bal ance of all funds held in trust by the United States
for the benefit of an Indian tribe or an individual
I ndi an which are deposited or invested pursuant to [25
U S.C. 162a].

(b) Periodic statenent of performance

Not | ater than 20 busi ness days after the close of
a calendar quarter, the Secretary shall provide a
statement of performance to each Indian tribe and
i ndi vidual with respect to whom funds are deposited or
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invested pursuant to [25 U S.C. 162a]. The statenent,
for the period concerned, shall identify—

(1) the source, type, and status of funds;

(2) the beginning bal ance;

(3) the gains and | osses

(4) receipts and di sbursenents; and

(5) the ending bal ance.
25 U.S.C. 8§ 4011 (Supp. 1999). Thus, the federal governnment’s
trust duty to provide an accounting is provided for by statute and
mandat ed by Congress in a detailed fashion.

Congress did not believe that the I ndian Trust Fund Ref orm Act
was the original source of the governnment’s fiduciary obligations
under the IIMtrust, and surely it was not. For exanple, the 1992
subcomm ttee report discussed above, which pre-dated by two years
the Indian Trust Fund Managenent Reform Act, stated:

The nost fundanental fiduciary responsibility of the

governnment, and the Bureau [of Indian Affairs], is the

duty to make a full accounting of the property and funds

held in trust for the 300,000 beneficiaries of the Indian

trust funds. This function includes the continuing

obligationto report tothe tribes and i ndi vi dual account

hol ders about the Federal Governnent’s managenent of the

trust funds.

See M splaced Trust, H R No. 102-499. Congress passed the Indian
Trust Fund Managenent Reform Act to further codify and solidify
sone of defendants’ fiduciary obligations. Inportantly, the act
primarily codified the narrow i ssue involved in this case and the
ultimate relief sought by plaintiffs—an accounting of their trust

fund noney.



In its nost recent attenpt to force defendants to cone into
conpliance with the |Iaw, Congress created another entity, placed
outside of the BIA to try to inplenent and oversee the trust
adm ni strati on process. See 25 U.S.C 8§ 4041 et seq.. Thi s
entity, the Ofice of the Special Trustee for American |Indi ans, was
to be headed by the Special Trustee, a sub-cabinet |evel official
appoi nted by the President and confirmed by the Senate. See 25
U S C 8 4042(b)(1). The Special Trustee was given three statutory
directives, all of which require him to ensure the effective
managenent and discharge of the Secretary of the Interior’s
established trust responsibilities. Since the passage of this
statute, the Secretary of the Interior has, w thout the approval of
Congress, re-organized the Ofice of the Special Trustee, thereby
forcing the Special Trustee to resign and pronpting the re-
assi gnnent of the Special Assistant to the Special Trustee. Al of
this action was taken by Secretary Babbitt and his high-ranking
enpl oyees wi thout conferring with the Special Trustee beforehand.®
There is currently no Special Trustee in place, and, to the court’s
know edge, the Acting Special Trustee, Thomas Thonpson, does not

nmeet the statutory requirenents for the job. See 25 U.S.C 8§

6Senat or Ben Ni ght hor se- Canpbel | has of fered an anendnent to
t he Suppl enental Appropriations Bill stating that no funds may be
used to enforce defendant Babbitt’s executive order, which
restructured the Ofice of the Special Trustee. See Plaintiffs’
Qpposition to Defendants’ Consolidated Mtion, Ex. 1.
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4042(b) (1). The court is not aware of any appointnent that has
been made to fill this position.

Despite the creation of the Ofice of the Special Trustee five
years ago and repeated congressional directives for well over a
hal f - decade, the governnment is still unable to provide plaintiffs
with an accounting of their noney. Plaintiffs have attenpted to
have their fiduciary duties enforced by Congress, but to no avail.
Congress has not been able or wlling to force defendants to cone
into conpliance wwth their fiduciary obligations—ost fundanental |y
t he statutory obl i gation to provi de plaintiffs an
account i ng—aot wi t hst andi ng nunerous hearings, codifications, and
the creation of a special entity to help spur change in this
regard. In plaintiffs’ view, defendants have acted in derogation
of their clear legal duties and have been allowed to remain above
the law. The Native Anmerican beneficiaries of the IIMtrust have
now turned to the judicial branch for relief. Plaintiffs have
brought suit to enforce their rights arising fromthe IIMtrust.
According to plaintiffs, these rights are provided for under an
amal gamof the statutes al ready di scussed and, to a certainlimted

extent, the common | aw. ’

"The court has already held that plaintiffs state cl ai ns under
the theories of “statutory” (i.e., wunder the Admnistrative
Procedure Act, 8§ 702 et seq.) and “non-statutory” (i.e., non-APA)
review. See Cobell, 30 F. Supp. 2d at 33. The APA provides for
judicial review of agency action and the applicable waiver of
sovereign imunity in actions for relief other than noney damages
that state clains that a federal officer acted or failed to act as
required in an official capacity. Rowe v. United States, 633 F.2d
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The court has bifurcated the proceedi ngs beforeit. The first
phase of the case involves plaintiffs’ clains for declaratory and
injunctive relief. Each of these clains concerns prospective
relief that would force defendants to neet their statutory
obligations concomtant to their trust duty of providing an
accounti ng. In this initial phase, plaintiffs first seek a
decl aration “construing the trust obligations of defendants to the
menbers of the class [and] decl aring that defendants have breached,
and are in continuing breach of, their trust obligations to such
cl ass nenbers.” Plaintiffs’ Conplaint, Prayer for Relief 9§ 2.
Second, plaintiffs request injunctive relief enjoining defendants
fromcontinuing to breach these duties and conpel |l i ng defendants to
perform these legally mandated obligations. See id. Thi rd,
plaintiffs ask for “a decree restraining and enjoi ni ng defendants

from further hindrance or interference with the Special

769, 801 (9th Cir. 1980). The APA states that a review ng court
may “conpel agency action unlawfully w thheld” and “hol d unl awf ul

and set aside agency action . . . found to be . . . (A) arbitrary,
capricious, an abuse of discretion, or otherwi se not in accordance
with the aw or action “short of statutory right.” 5 US. C 8§

706(1), (2)(A), & (2)(C. Section 706(1) clearly “applies to the
situation where a federal agency refuses to act[,] in disregard of
its legal duty to act.” EEOCC v. Liberty Loan Corp., 584 F.2d 853,
856 (8th Cir. 1978). |If a federal official has failed to discharge
a duty that Congress intended the official to perform then a court
can conpel performance of that duty and effectuate the mandate’s
purpose. Carpet, Linoleum and Resilient Tile Layers, Local Union
No. 419 v. Brown, 656 F.2d 564, 566 (10th G r. 1981). A claimfor
equitable, non-nonetary relief that is based on a right conferred
by statute may be heard in federal district court, as opposed to
the United States Court of Federal dains, under the APA
Megapul se, Inc. v. Lews, 672 F.2d 959, 967 (D.C. Cr. 1982).
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Trustee in the carrying out of his statutory duties, and directing
them to cooperate with the Special Trustee and facilitate his
performance of his statutory duty.” 1d. 1 3. The second phase of
this suit concerns plaintiffs’ claimfor an accounting, which is
their ultimate goal in this case and unanbi guously provi ded for by
statute. See id. 1 4. Plaintiffs have not stated a claim for

noney damages. See Cobell, 30 F. Supp. 2d at 39-40.

It isthe first phase—specific, non-nonetary relief that would
prospectively force defendants to cone into conpliance with their
obl i gations concomtant to their duty to render an accounti ng—that
is presently made the basis of defendants’ notions for summary
judgment.® To prevail on their notions, the conpetent sumary
j udgnent evidence nust show that there is no genuine issue of
material fact and that defendants are entitled to judgnent as a
matter of law. Fep. R Qv. P. 56(c). This standard has not been
met as to any of plaintiffs clains. Accordi ngly, defendants’

motions will be denied in all respects.

8An accounting cannot be perforned, of course, wthout the
pertinent underlying information. This informationis containedin
docunents and conputer files. Wthout the preservation and
accessability of these docunents and files, defendants will not be
able to render an accounting. See GEORGE T. BoceRT, TRUSTS 8 140 (6th
ed. 1987) (“In order that he may be able to present to the court
and the beneficiaries an accurate history of his admnistration,
the trustee is under a duty to retain trust docunents, to secure
and file vouchers for expenditures, and to keep records. Failure
to performhis duties may cause the court considering his accounts
to resol ve doubts against himand otherwi se to discipline him?”)

13



1. Defendants’ Consolidated Mtion for Summary Judgnent

Def endants’ Consolidated Mtion for Summary Judgnent seeks
judgnment as a matter of lawon three itens: (1) “conmon-|aw breach
of trust clains; (2) plaintiffs’ clains that the Secretary of the
Interior has “obstructed” the Special Trustee’s discharge of his
duties; and (3) plaintiffs’ requests for an injunction ordering
defendants to carry out their trust duties. The court rejects al

three of these contentions for the purposes of sumary judgnent.

A. “Common- Law’ Breach of Trust

Def endants argue that Congress has not subjected federal
agencies to actions seeking common |aw renedies for breaches of
trust and, therefore, judgnent nust be granted against plaintiffs
on these clainms. Additionally, defendants contend that, even if
such renmedi es were ot herw se avail abl e, they woul d be precluded by
the availability of a “Tucker Act damages renedy” for breach of
trust. These argunments m sconstrue the basis for plaintiffs’
clainms, msinterpret the controlling |aw, and are therefore w thout

merit.

1. Introduction
To bring a claimagainst the United States or its officials,
as a general matter, plaintiffs nust show that Congress has wai ved

sovereign imunity for plaintiffs’ cause of action, that Congress
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has created substantive rights on which to base plaintiffs’ clains,

and that a proper renedy is available. See H Il v. United States,

571 F.2d 1098, 1102-03 (9th CGr. 1978). Congress has waived
def endants’ sovereign immunity for plaintiffs’ breach of trust
claims. The systemat issue—the IIMtrust—+s indeed a statutorily
created trust. As the controlling Suprene Court case | aw on poi nt
clearly provides, the establishnment of this trust creates certain
substantive rights in favor of its beneficiaries, the plaintiffs,
and violations of these rights by actions taken or not taken by
federal officials my be renedied by prospective relief. The
rights and renedi es at issue, viewed in light of the common | aw of
trusts, are within the governnment’s waiver of sovereign immunity.
Therefore, plaintiffs have established substantive rights agai nst
t he governnment, potentially appropriate renedi es, and an appli cabl e
wai ver of sovereign immunity. Defendants’ argunents do not affect
t hese conclusions and are, at any rate, without nerit. For these
reasons, defendants’ |legal grounds for summary judgnent on

plaintiffs’ breach of trust clainms nmust be rejected.

2. Section 702 Waiver of Sovereign Immunity?®

°The court explained the doctrine of sovereign immnity in
relationto plaintiffs’ clains when it deni ed defendants’ notion to
dism ss. See Cobell, 30 F. Supp. 2d at 30-32. As expl ai ned bel ow,
the | egal grounds underlying that hol ding subsequently have been
affirmed by a recent decision of the United States Suprene Court.
See Departnent of the Arny v. Blue Fox, lInc., 119 S. C. 687
(1999).
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Contrary to defendants’ position, Congress has subjected
defendants to the full range of relief that plaintiffs seek, in
terms of sovereign inmmunity. Plaintiffs correctly point to 5
U S C 8702 as the applicable waiver inthis case. See Cobell, 30
F. Supp. 2d at 31. Section 702 states:

An action in a court of the United States seeking relief

ot her than noney damages and stating a claim that an

agency or an officer or enployee thereof acted or failed

to act in an official capacity or under color of |egal

authority shall not be dism ssed nor relief therein be

denied on the ground that it is against the United

St at es.

5 US. C 8§ 702. The case law fromthe Court of Appeals for the
District of Colunmbia Circuit construing 8 702 is clear. First,
“issues of sovereign imunity in the context of injunctive relief
agai nst federal officers of the United States nust be resolved with
reference to 8§ 702.” Cobell, 30 F. Supp. 2d at 31 (citing

Schnapper v. Foley, 667 F.2d 102, 108 (D.C. Gr. 1981)). Second,

§ 702 “retains the sovereign imunity defense in actions for
injunctive relief only when another statute expressly or inplicitly
forecloses equitable relief,” which is not the case in this
lawsuit. 1d. at 31 & n.8 (citing Schnapper’s recognition of the
| egislative history of 8§ 702: “[T]he time [has] now cone to
elimnate the sovereign inmmunity defense in all equitable actions
for specific relief against a Federal agency or officer acting in
an official capacity;” and that 8§ 702 was intended “to elimnate
t he defense of sovereign immunity with respect to any action in a
court of the United States seeking relief other than noney damages
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and based on the assertion of wunlawful action by a Federal
officer.” (quoting S. REr. No. 966, 94th Cong., 2d Sess., at 2, 7-
8)). Third, “[t]he 8§ 702 waiver of sovereign immnity in actions
seeking relief other than noney damages agai nst the governnent al so
applies to clains brought outside the purview of the APA, such as
sone of the clainms involved in the case at bar.” Cobell, 30 F.

Supp. 2d at 31 (citing Chanber of Commerce v. Reich, 74 F.3d 1322,

1328 (D.C. Cir. 1996); dark v. Library of Congress, 750 F.2d 89,

102 (D.C. Cir. 1984); Dronenburg v. Zech, 741 F.2d 1388, 1390 (D.C.

Cir. 1984); Schnapper, 667 F.2d at 108; Sea-Land Serv., lnc. V.

Alaska R R, 659 F.2d 243, 244 (D.C. Cr. 1981); S. Rer. No 966,

94t h Cong., 2d Sess., at 2)).

After recounting these well-settled principles, the court went
onto hold that plaintiffs’ action for prospective relief, entirely
declaratory and injunctive in nature, “is an action for relief
"ot her than noney damages.’” Cobell, 30 F. Supp. 2d at 32. Thus,
under the plain language of 8 702, and in addition to the
| egi slative history and case law interpreting 8 702, the court
found that plaintiffs’ prospective clains could not be dism ssed on
soverei gn i nmunity grounds.

In Blue Fox, the Suprene Court re-affirnmed the proposition
that “the crucial question under 8 702 i s not whether a particul ar
claimfor relief is “equitable,” . . . but rather what Congress
nmeant by "ot her than noney danages.’” Blue Fox, 119 S. C. at 691.
As the Court explained, the answer to this determ native question
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depends wupon whether plaintiffs’ <clains are for “specific
relief”—which would bring them wthin 8 702's wai ver—er whet her
plaintiffs actually seek “conpensatory, or substitute, relief,”
which would not fall under 8 702 by its terns. Id. The Court
ultimately held that the relief sought by plaintiffs in that case,
an equitable lien, was conpensatory in nature. Nonetheless, the
Court confirnmed that as long as plaintiffs seek relief other than
noney danmages (and the rest of 8§ 702 is satisfied), 8 702 waives
t he governnent’s sovereign immunity for such clains.

There can be no dispute that plaintiffs’ clains for
declaratory and injunctive relief are not clains for noney damages
or substitute, conpensatory relief. The court has al ready so hel d,
and defendants do not take issue with that basic proposition here.
The overwhelmng line of controlling case | aw on point holds that
def endants’ sovereign immnity in the context of this case is
sinply not an issue as long as plaintiffs do not seek noney
damages. As discussed above, 8 702 has never been held to be
further limted; by its terns, 8 702 |looks to the relief sought,
not the substantive right creating the cause of action. Therefore,
because plaintiffs seek relief other than noney damages, the
sovereign imunity analysis is finished.

Defendants refuse to acknow edge this basic and clear
proposition. Instead, they attenpt to spin snippets of |anguage
lifted fromvarious cases to lead to their desired conclusion that
8§ 702 “does not enconpass a common |aw action to enforce trust
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duties, oversee managenent of the Il M system appoint a receiver,
or renove the agency trustee.” Defendants’ Consolidated Mtion at
10. Def endants’ argunent misses the point. To the extent that
defendants are conplaining that plaintiffs are asserting a purely
“common | aw’ cause of action for breach of trust and that no such
cause of action exists, this contention fails. See infra sections
1 (A)(3)-(4). But that argunment shoul d not be confused with the 8
702 analysis. Section 702°s only role in this litigation is that
it serves as the applicable waiver of defendants’ sovereign
immunity. Section 702 “sinply waives sovereign imunity as to al

non-nmonetary clains against governnent agencies, officers, or
enpl oyees covered by the Adm nistrative Procedure Act, but [it]
does not purport to grant any substantive rights.” Hill, 571 F. 2d
at 1102 n.7. The 8§ 702 analysis does not turn upon whether an
action arises under the comon | aw or from statutes, and no court
has ever held to the contrary. The only question in ternms of
sovereign imunity, assumng plaintiffs’ action states a claimthat
an agency officer acted in an official capacity, is whether
plaintiffs seek relief “other than noney danages.” Defendants w sh
to sonmehow narrow this rule, thereby excluding thenselves fromthe
declaratory and i njunctive, specific, non-substitute relief sought
by plaintiffs. There is no support for such an approach.
Plaintiffs seek relief allowed under § 702 and, therefore,

defendants’ interpretation of 8 702 is rejected.
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3. Establishment of 1IM Trust Rights

Def endant s next rai se a panoply of argunents that boil down to
the contention that plaintiffs cannot bring a “common | aw’ action
to conpel conpliance with fiduciary duties stenmng fromthe IIM
trust that would force defendants to cone into conpliance wth
their statutory duty to render an accounting. Def endants admit
that non-statutory review, outside of the Adm nistrative Procedure
Act, enconpasses violations of rights granted by statute.
Def endants’ Consolidated Mtion at 12. Apparently it is the pure
“common-| aw’ conponent with whi ch defendants quarrel. As explained

below, plaintiffs’ clains, as those in United States v. Mtchell

(“Mtchell I1), 463 U S. 206 (1983), are based upon statutory | aw.

Consequent |y, defendants’ argunents on this point mss the mark.
Plaintiffs have substantive rights, and defendants have
corresponding duties, arising from the establishnent of the IIM
trust. Those fiduciary duties arise fromthe full responsibility
given to defendants by the statutes applicable tothe IIMtrust, in
addition to the conplete control given to defendants over the
plaintiffs nmoney in the IIM system The basic contours of
defendants’ fiduciary duties under this trust are established by

the statutes and, as in Mtchell 11, construed in light of the

common | aw of trusts. There can be no dispute that the basic
“contour” involved in this case is defendants’ duty to render an

accounti ng. See 25 U S C § 162a(d). In this regard, the
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government’s conduct, “as disclosed in the acts of those who
represent it in dealings with the Indians[,] should . . . be judged

by the nobst exacting fiduciary standards.” Sem nole Nation v.

United States, 316 U. S. 286, 296-97 (1942).

In terms of the creation of substantive rights, the case

currently before the court is largely controlled by Mtchell 11

In Mtchell 11, individual allottees filed suit in the Court of

Cl ai ns seeking to recover noney damages fromthe United States for
al | eged breaches of trust. In that case, the trust rel ationship at
issue was the managenent of tinber lands on plaintiffs’
reservation. Plaintiffs alleged that the governnent had failed to
act as a reasonable trustee by not obtaining a fair market val ue
for the tinber the governnment sold, not managing tinber on a
sustai ned-yield basis, not obtaining any paynent for sone
merchantable tinber, not developing a proper system to access
ti nber operations, not paying the proper interest on tinber sales,
and exacting excessive adm nistrative fees fromthe beneficiaries.
The governnent’s waiver of inmmunity, because plaintiffs sought
nmoney danages in the Court of Cains, was based on the Tucker Act,
28 U.S.C. § 1491

The Court ultimately held that the statutes and regul ations
before it “clearly [gave] the Federal Gover nnment full
responsibility to manage I ndi an resources and | and for the benefit
of the Indians. They thereby establish[ed] a fiduciary
rel ati onship and define[ed] the contours of the United States’
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fiduciary responsibilities” to the individual Native American

plaintiffs. Mtchell 11, 463 U S. at 224. In addition to this

statutory basis, the Court went to great |engths to enphasize the
rol e of conprehensive control over Indian nonies and property:

[A] fiduciary relationship necessarily arises when the

Gover nment assumes such el aborate control over forests

and property belonging to Indians. Al of the necessary

el ements of a common-law trust are present: a trustee

(the United States), a beneficiary (the Indian

allottees), and a trust corpus (Indian tinber, | ands, and

funds). [Where the Federal CGovernnent takes on or has
control or supervision over tribal nonies or properties,

the fiduciary relationship normally exists with respect

to such nonies or properties (unless Congress has

provi ded ot herwi se) even though nothing is said expressly

in the authorizing or wunderlying statutes (or other

fundanent al docunent) about a trust fund, or a trust or

fiduciary connection.
ld. at 225 (second alteration in original) (citation omtted).
Based upon these findings, the court held that the fiduciary duties
arising out the tinber-trust were established, thereby providing
the allottee-beneficiaries a cause of action and a renedy agai nst
t he governnent. |d. at 224-28.

The sane statutorily based relationship of conprehensive
control exists as to the IIMtrust involved in this case. The
court has already descri bed the conprehensive control given to the
federal government by statute over the I[IMtrust. See supra Part
. Plaintiffs ultimately focus on one of the governnent’s well -
establ i shed duti es—+the duty to render an accounting. Setting aside
for the nonment all of the other statutes giving the federal

government pervasive control of the IIMtrust, the seven specific
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provi sions of the 1994 anmendnents to 8§ 162a provi de the governnent
W th full responsibility for di schargi ng its “trust
responsibilit[y]” to render an accounting. 25 U S.C 8§ 162a(d)(1)-
(7). Although the court has bifurcated the proceedings in this
case, and it is the prospective prong of plaintiffs’ action that is
now bei ng exam ned, it nust be renmenbered that the two hal ves are
still connected. Plaintiffs’ ultimtely seek an accounting, which
defendants are indebted by statute to give to plaintiffs.
Plaintiffs’ requests for injunctive relief are nmerely incident to
this statutorily provided right and seek to prospectively force
defendants into conpliance with this obligation.

This court 1is certainly not the first to notice the
conprehensi ve federal control over |IIMnoneys. The Suprene Court

itself recognized this point in Mtchell Il when it stated that

“[t]he pattern of pervasive federal control evident in the area of
tinber sales and tinber managenent applies equally . . . to

management of Indian funds.” Mtchell 11, 463 U S at 225 n.29

(enmphasi s added). The Court cited 25 U S.C. 8 162a, even before
the enactnent of 1994 anendnents, as the enblem of pervasive
federal control over the managenent of Indian funds. See id. at
222 n.24. Surely the 1994 anendnents have done not hi ng but create
clearer responsibilities on behalf of the federal governnent as to
these funds. Even the governnent admts that: (1) “[b]y statute,

the Secretary of the Interior is responsible for leasing the
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plaintiffs land, <collecting and nanaging the incone, and
distributing the inconme to the individual Indian beneficiaries.”
Department of the Treasury's Mdtion at 5. (2) “The conprehensive

statutory schene designates the Secretary of the Interior as

trustee and assigns specific trust duties” to the governnent. |d.
at 12. (3) “The Secretary of the Interior has “control or
supervision’ over IIMtrust funds.” 1d. at 13. (4) “The overal

statutory schene gives "conprehensive authority to the Secretary
of the Interior.” Id. at 14. (5) “The legislative history
supports the statutory | anguage assigning the trust responsibility
of the United States with respect to the IIMtrust fund to the
Secretary of the Interior.” [d. at 15. Although defendant Rubin’s
statenments incorrectly posit that it is only the Secretary of the
Interior, as opposed to the federal governnent, that is burdened by
these fiduciary responsibilities, the court agrees w th defendant
Rubi n that conprehensive control has been given to the United
States by statute.

In summary, the fiduciary relationship that serves as the
basis of plaintiffs’ breach of trust clainms is grounded in and
defined by statute and has arisen from the pervasive, conplete
federal governnental control of plaintiffs’ IIMfunds. As with any
trust, the beneficiaries are entitled to an accounting. In the
context of the IIMtrust, because it is a statutory trust, this
duty has been established by Congress. As discussed nore fully
bel ow, incident to the trust relationship and their right to an
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accounting, plaintiffs are entitled to seek injunctive and
declaratory relief to secure the rights given to themby Congress,
viewed in light of the area of law in which Congress was
| egi sl ating—the common law of trusts.? For these reasons,
def endants’ notion for summary judgnent on plaintiffs’ breach of

trust clains will be deni ed.

PEven the dissenters fromthe majority’s opinion in Mtchel

I'l, Justices Powell, O Connor, and (then-Associate Justice)
Rehnqui st, assuned that the majority’ s opinion nmandated that “the
law of trusts generally will control and that all defenses to
actions on breaches of trust, such as consent by the beneficiary
and laches, wll be fully available to the United States.”
Mtchell 11, 463 U S. at 237 n.11 (Powell, Rehnquist, O Connor,
JJ., dissenting). It should be noted that the basis for this

di ssent turned on a disagreenent about inplying a noney-danmages
remedy, which is not an issue in this case.
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4. Breach of Trust Remedies

Def endants contend that plaintiffs are not entitled to common
| aw renedi es such as i njunctive and declaratory relief because such
an all owance woul d be tantanount to the creation of a new body of
federal common | aw Furthernore, defendants argue that such
remedi es cannot be allowed because they would conflict with the
1994 Indian Trust Fund Managenent Reform Act, 25 U S.C. 8§ 162a.
Nei ther | ogic nor the case |aw supports defendants’ position; to
the contrary, both point toward the availability of these renedies.
Accordingly, defendants’ argunments on these points wll be
rej ect ed.

Wth the exception of the renoval of the governnent as
trustee, plaintiffs are entitled to seek standard comon | aw
remedies for breach of their IIMtrust rights. The court has
al ready explained that the IIM trust and the specific duty to
render an accounti ng have been established by virtue of statute and
conpl ete federal control over the IIMfund. It naturally follows
that certain concomtant fiduciary duties are created. The
controlling case law clearly provides that plaintiffs my seek

prospective redress for breaches of these duties through comon | aw

1These renedi es are enbodi ed i n Rest at enent (Second) of Trusts
8§ 199 (1957). Plaintiffs cannot (and do not) seek noney damages in
this court for jurisdictional reasons. Mor eover, t he
appropriateness of any given renedy will depend upon the facts
proved at trial.
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remedi es such as an injunction and declaratory relief, with the
ultimate goal being the rendering of an accounting.

The logic of Mtchell 1l shows that the common | aw renedi es

typically available in breach of trust cases are available to

plaintiffs. Although in Mtchell Il plaintiffs sought an entirely

different renedy, noney damages, the basic principles announced in
that decision control this case. After finding the existence of a
trust, the Supreme Court stated that the statutes and regul ations
before it could be “clearly interpreted” as providing a damages

remedy. Mtchell 11, 463 U S. at 226. More specifically, the

Court held that:

[g]iven the existence of a trust relationship, it
naturally foll ows that the Governnment should be liable in
damages for the breach of its fiduciary duties. It is

wel | established that a trustee is accountabl e i n damages
for breaches of trust. See RESTATEMENT ( SECOND) OF THE LAWCOF
TRUSTS 88 205-212 (1959); G Bocert, THE LAwW OF TRUSTS &
TRUSTEES 8§ 862 (2d ed. 1965); 3 A Scort, THE LAWOF TRUSTS §
205 (3d ed. 1967).

Sinply put, it is just as clear that a beneficiary of a trust
may turn to injunctive and declaratory renedies, as opposed to
noney damages, to have the trustee conpelled to carry out its trust

duties. 1?2 Section 199 of the Restatenent (Second) of Trusts

12The availability of a nobney damages renedy does not precl ude

the beneficiaries fromseeking equitable renedies for a continuing
breach of trust. See RESTATEMENT ( SECOND) OF TRuUSTS 88 198 (“Al t hough
the beneficiary can maintain an action at |aw against the trustee
: he has al so equitable renedi es against the trustee.”) & 199
(“The beneficiary of a trust can maintain a suit to conpel the
trustee to performhis duties as trustee. It is immterial that
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summari zes the common | aw as providing for at | east five equitable
remedi es, which include a declaratory action to establish the
duties of the trustee, an injunctive action to enjoin a breach of
trust, and an injunctive action for specific performance to conpel
conpliance with trust duties:

The beneficiary of a trust can maintain a suit

(a) to conpel the trustee to performhis duties as
trust ee;

(b) toenjointhe trustee fromcommtting a breach
of trust;

(c) to conpel the trustee to redress a breach of
trust;

(d) to appoint a receiver to take possession of
the trust property and adm ni ster the trust;

(e) to renobve the trustee.
RESTATEMENT ( SECOND) OF TRUSTS 8§ 199 (1957). (Oher treatises restating
common- | aw trust doctrine universally provide for the availability

of these remedies. See generally GeorcE T. BoceERT, TRUSTS §8 153-160

(6th ed. 1987); 3 AuUSTIN WAKEMAN ScorT, THE LAWOF TRusTS § 199 (1967).
Therefore, given the existence of the IIMtrust relationship, it
naturally follows that plaintiffs should be able to enforce through
injunctive and declaratory relief standard fiduciary duties

directly concomitant to the rights given to themby Congress.®® It

there is an adequate renedy at |aw. ")

Bl nportantly, the case now before the court is nuch nore
straightforward than Mtchell 11. In Mtchell 11, the issue
i nvol ved was whet her a noney danages renedy could be inplied from
the existence of the trust relationship and the statutes creating
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woul d i ndeed be an odd state of the law if the beneficiaries of
this established trust could not seek |egal redress to conpel the
trustee to act in accordance wth the | aws set out by Congress.

The idea of plaintiffs seeking prospective renedi es agai nst
the governnent for breach of the IIM trust is not a novel
proposition. In fact, it was nentioned by the Court in Mtchel
Il, apparently with the Court’s and the governnent’s approval:

Absent a retrospective damages renedy, there would be
little to deter federal officials from violating
[plaintiffs’] trust duties, at least until the allottees
managed to obtain a judicial decree against fTuture
breaches of trust. . . . The Government contends that
violations of duties imposed by the various statutes may
be cured by actions for declaratory, injunctive or
mandamus relief against the Secretary, although it
concedes that sovereign immunity might have barred such
suits before [the passage of APA § 702].

Mtchell 11, 463 U S. at 227 (enphasis added). Thus, it appears

that both the Court and the governnent would have allowed the
prospective renedi es sought by plaintiffs in that case. O course,
t he governnent had no probl em accepting this position in Mtchel

I'l because the equitable jurisdictionrequired for such prospective

renedies did not lie in the Court of Clains, as it does with this

court. See Lee v. Thornton, 420 U. S. 139, 140 (1975) (per curiam

that relationship. In the case before this court, the ultimte
remedy sought by plaintiffs—an accounting—+s al ready provided for
by statute. See 25 U. S.C. 8§ 162a(d). The prospective renedies
sought by plaintiffs would sinply force the governnment to carry out
their obligations in such a manner as to neet this ultimte
obligation. Therefore, defendants’ argunment that the court would
sonmehow be expanding existing law by allowing plaintiffs to seek
injunctive and declaratory relief is unnmeritorious.
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(hol ding that the Tucker Act “allows the Court of Clains to award
damages but not to grant injunctive or declaratory relief”);

Ri chardson v. Morris, 409 U S 464, 465 (1973) (per curian

(stating that the Court of C ains has no power to grant equitable
relief). Once plaintiffs’ case was filed before this court, where
these prospective renedies could be sought wthout Ilegitimte
jurisdictional issue, the governnment took the position that only a
retrospective renedy was avail able, and such a case would need to
be brought in the United States Court of Federal d ains. See
Cobell, 30 F. Supp. 2d at 38-39 & 39 n.19. Despite the
governnment’ s shifting defenses, the nessage fromthe Suprene Court
is clear: prospective renmedi es such as injunctive and declaratory
relief are allowed for breaches of an established trust with rights

defined by statute, such as the Il Msystem

“The governnent attenpts to obfuscate this proposition by
noting that the Court found plaintiffs’ prospective renedies in
Mtchell Il to be "totally inadequate"” on the facts of that case.
The concl usion drawn by defendants is that this |anguage sonehow
l[imted the prospective renedies available to plaintiffs. But a
full reading of the case shows exactly to the contrary. The breach
of trust conplained of in Mtchell 1l was the m smanagenent of
tinberlands, i.e., m smanagenent of the trust corpus. There were
two reasons that prospective relief would not have, in practice,
remedi ed the m snmanagenent at issue in that context. First, “the
I ndian allottees were in no position to nonitor federal managenent
of their lands.” Mtchell 11, 463 U S. at 227. Second, “by the
time governnent m smanagenent [of the tinber becane] apparent, the
damage to Indian resources may [have been] so severe that a

prospective renmedy [woul d have been] next to worthless.” [d. 1In
short, the Court was sinply recognizing the reality of the
situation as to the trust corpus managenent. The beneficiaries

coul d not be expected to know when to file for prospective relief
and, when they did, it wuld likely be too | ate because the |and
woul d have been | ogged. The Court, of course, could not have
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The concl usi on that these renedi es and their underlying rights
must be construed in light of the common law of trusts is
establ i shed by the applicable case law. First, as nentioned above,

even the dissenting Justices in Mtchell Il acknow edged that the

general comon |aw of trusts would apply to plaintiffs breach of
trust clains under the reasoning of the mgjority opinion. See

supra note 9. Second, Nevada v. United States, 463 U S. 110

(1983), decided three days before Mtchell 11, strongly supports

the proposition that although the governnent stands in a different
position as a private fiduciary in sonme necessary respects, the
common | aw of trusts nust generally informplaintiffs’ breach of

trust clains in this case.'™ |In Nevada, the i ssue before the court

prospectively ordered that the |aws of nature be reversed or that
the trees be regrown at whatever rate it chose. |In that context,
the Court found prospective renedies to be inadequate. Thus, the
governnent’s argunent that by its “inadequacy” comment the Court
intended to narrow the scope of avail able prospective renedies is
unper suasi ve since that comment was based on a factor not at issue
in this case—atural resources nmanagenent. Moreover, even if the
Court’s language could be stretched to enbody defendants’
interpretation, there is no reason to believe that the inadequacy
of a prospective renedy is tantanount to the unavailability of such
a renedy. For these reasons, defendants’ interpretation of
Mtchell Il as to prospective renedies is rejected.

G ven the Court’s holding in Nevada, plaintiffs’ genera
theme in responding to defendants’ summary judgnent argunents is
flawed. Plaintiffs cannot sinply announce that this is a “trust
case” and therefore conclude that the government owes all typica
trust duties under the common | aw. Such an approach oversinplifies
the role of the common | aw of trusts in this case and m sconstrues
Mtchell 11, in light of Nevada. For this reason, the court does
not concl ude today that any given duty is placed on the governnent
solely as a result of the establishnent of the IIMtrust, in the
absence of express duties placed on the governnent by Congress or
concom tant duties arising thereunder.
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was whether an Indian tribe and a water-reclamation-project
organi zati on were bound under res judicata by a previous judicial
decree. See id. at 134. The prior judgnent at issue involved a
case in which the United States had brought suit on behalf of both
the Indian tribe and the organization. The governnent took this
action because it was bound to represent the rights of the Indian
tribe and was al so required to obtain water rights for reclamation
proj ects. Id. at 128. The court of appeals held that the
gover nnment had conprom sed its duty of undivided | oyalty, borrowed
from the common |law of trusts, and the tribe was therefore not
bound by the judgnent insofar as the interests of the tribe and the
reclamation project’s | andowners were concerned. 1d. at 141. The
Suprenme Court reversed on this point, holding that this rule of
common- | aw trust doctrine, the duty of undivided | oyalty, coul d not
apply in that context since “the Governnent is sinply not in the
position of a private litigant or a private party under traditional
rul es of conmon | aw or statute.” |1d. Specifically, the court held
that the governnent was tasked with the duty of representing both
the tribe and the water reclamation project. 1d. at 128. It would
have been “sinply unrealistic to suggest that the Governnment may
not performits obligationto represent Indiantribesinlitigation
when Congress has obliged it to represent other interests as well.”
Id. 1In short, one standard duty of a trustee under the comon | aw
of trusts did not logically apply to the governnent as trustee on
t hat point. | mportantly, however, the Court also discussed the
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consequences of Nevada for cases between the governnent and the
tribe, which is closely anal ogous to the case now before the court.
Specifically, the Court stated:
It may well be that where only a rel ati onshi p between t he
Governnment and the tribe is involved, the | aw respecting
obligations between a trustee and a beneficiary in
private litigation will in many, if not all, respects,
adequately describe the duty of the United States.
ld. at 142. The scenario contenplated by the Court—a | awsuit based
upon the trust relationship between Native Anericans and the
gover nment +s now before this court. The Court’s |anguage points
to the conclusion that the common | aw of trusts generally inforns

t hese breach of trust cases, as the Court so held three days |ater

in Mtchell 11.1% Third, the idea of construing governnenta

fiduciary duties in light of the comon law is not |limted to

Native American trust law. |In Hughes Aircraft Co. v. Jacobson, 119

S. . 755 (1999), the Court recognized that, in the context of
ERISA litigation, “trust law may offer a “starting point’ for
analysis in sonme situations.” |d. at 765. Al t hough the court
rejected the invocation of comon |aw principles in that case and
warned that such principles nust “give way” if they are

i nconsi stent wwth ERI SA's | anguage, structure, or purposes, see 29

®The Court has | ooked to basic common |aw trust principles
when anal yzing other Indian breach of trust issues. See United
States v. Dann, 470 U S. 39, 48-50 (1985); Seminole Nation v.
United States, 316 U S. 286, 296 (1942) (both recognizing the
“traditional rule” that a debtor’s paynent to a fiduciary of the
creditor satisfies the debt in the trust context, and both citing
Bogert 8 901 for this rule of |aw).
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US C 8§ 1002, the Court nonetheless explicitly left open the
possibility that comon |aw principles may cone into play with a
statute as conprehensive as ERI SA. Therefore, even aside fromthe

clear mandate of Mtchell [I, the court holds that it nust view

defendants’ trust duties in light of the area of | aw governing such
rel ati onshi ps—+he common | aw of trusts.

The <court’s recognition of the availability of these
substantive rights and renedi es, created by statute and i nforned by
the comon | aw, does not create a new body of federal common | aw.

Mtchell Il clearly held that the Native Anerican trust in issue,

established by statute and the pervasive federal control over the
Native Anerican |ands, placed certain fiduciary duties upon the
gover nnent . The court |ooked to the common law of trusts in

interpreting the statutes and regul ations at issue to i nfer a noney

damages renedy. O her cases, as discussed, buttress such an
approach. In this case, the establishnment of the trust is just as
clear as Mtchell Il; indeed, the court even made reference to the

equal applicability of their statenents as to the governnment’s
handl i ng of Native Anerican nonies. The ultimte renmedy at issue
is even clearer, for it is provided by statute. The prospective
remedies that plaintiffs now seek are nerely incidental to this
ultimate renmedy, and these renedies were clearly contenplated by
the Court and advocated by the governnent, in that case. To inply
that this court is sonehow creating a new body of federal common
law is sinply incorrect.
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Congress has not legislated in a manner inconsistent with the
case law that has developed on these points, and it has not
provided renedies contrary to those typically available under a
common |aw breach of trust action, except to the extent that
renoval of the trustee is involved.'” Congress has stated that
def endants nust provide plaintiffs with an accounting of the |1 M
trust. See 25 U S.C § 162a(d). Def endants point to that
legislation and claim that it is the only remedy provided by
Congress and any further renmedy is therefore inconsistent. This
argunent fails. First, it is disingenuous to argue that the Indi an
Trust Fund Managenent Reform Act was intended to preclude other
remedi es. The | anguage of the statue itself indicates that the
fiduciary duties listed, such as the provision of an accounti ng,
shoul d not be taken as exhaustive. See 25 U S.C. § 162a(d) (“The
Secretary’s proper discharge of the trust responsibilities of the
United States shall include (but are not limted to) the foll ow ng

.”). Second, the prospective renedi es sought by plaintiffs
are nmerely tools to reach the end of the statutorily provided

remedy. As defendants have shown over the course of history,

7Just as application of the comon |aw “undivided |oyalty”
principle was unrealistic and i napplicable in Nevada, a request for
the renoval of the government as trustee wuld also be
i nappl i cable. Congress has clearly provided that the government is
to act as trustee for the IIMnonies. This court does not have the
power to encroach upon that decision, as such action would violate
the doctrine of separation of powers. Congress has created this
trust, and only Congress may alter it. This court’s duty, as in
all other cases, it tointerpret and judicially enforce these | aws.
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Congress’s sinple demand of an accounting does not |ead to that
result. There are steps along the way that nust be taken, such as
the retention of trust docunents, that are required to reach an
accounting. Forcing the governnent to take basic nmeasures to reach
their legal duty of giving plaintiffs an accounting can hardly be
said to be inconsistent wth Congress’s demand that an accounting
be given. 18

In conclusion, the controlling case law on point leads this
court to find that plaintiffs have prospective renedi es agai nst the
governnment. These renedies, as well as the underlying substantive
rights, nust be construed in light of the common |aw of trusts.
The court’s recognition of these rights and renedies does not
violate the doctrine of separation of powers or create a new body
of federal common | aw. Therefore, defendants’ argunents concerning

plaintiffs’ prospective renedies will be rejected.

B. bstruction of the Special Trustee

In Count One of their Conplaint, plaintiffs allege that they

“are entitled to an order in the nature of a wit of mandanus” to

8The court recogni zes that one avail able renedy, putting the
trustee into receivership, nore clearly inplicates separation of
powers concerns. The court is well aware of this i ssue and i ntends
to ensure that it does not overstep its bounds. There is case | aw
pertaining to when it is appropriate to put a trustee or a
government al agency into receivership. Plaintiffs do not even make
the receivership request at this tine. It is sinply too early to
exclude the possibility of receivership at sone point in the
future, even if it would be currently inappropriate.
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prevent the Secretary of the Interior fromobstructing the Speci al
Trustee fromdischarging certain duties. Plaintiffs’ Conplaint
39. To receive a wit of mandanmus, plaintiffs nust show that
def endants’ “duty to be perfornmed is mnisterial and the obligation
to act perenptory, and clearly defined. The law nmust not only
aut hori ze the demanded action, but require it; the duty nust be

cl ear and undi sputable.” U.S. ex rel. MLennan v. WIbur, 283 U. S.

414, 420 (1931). For such a mnisterial duty to be found, it nust
be “so plainly prescribed as to be free from doubt and equi val ent

to a positive command.” WIlbur v. US ex rel. Kadrie, 281 U S

206, 218-19 (1930). The court wll deny defendants’ notion.
Plaintiffs have clainmed seven acts of obstruction. In their
Complaint, plaintiffs allege that the follow ng actions provide
thema basis for their cause of action: (1) defendants’ failure to
reprogram funds toward the discharge of the Special Trustee's
duties; (2) defendants’ refusal to request adequate funds for the
Special Trustee’'s work; (3) defendants’ interference with the
Special Trustee’'s preparation of his Strategic Plan; (4)
defendants’ refusal to permt the Special Trustee to conduct the
technol ogy and use survey necessary to carry out his duties; (5)
def endants’ preclusion of neetings of the Advisory Board of the
Speci al Trustee; and (6) defendants’ refusal to permt the Speci al
Trustee to enpl oy adequate staff and expert consultants necessary
to carry out his duties. Al though plaintiffs have not yet anended
their Conplaint to formally include their seventh and final claim
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t hey have charged defendant Babbitt repeatedly before this court
and in their opposition to summary judgnment with the “crowni ng act
of obstruction”—defendant Babbitt’s re-organi zation of the Ofice
of the Special Trustee. See Plaintiffs’ Reply to Defendants’

Consolidated Mtion at 17-18; see also supra Part | & note 6

(discussing the re-organization of the Ofice of the Special
Trustee by Secretary Babbitt).!® Plaintiffs’ third, fourth, and
fifth clains are noot. The Special Trustee has prepared his plan,
the Special Trustee has conducted the technol ogy and use survey,
and the Advisory Board has net regarding the Special Trustee’'s
trust adm nistration. Therefore, the court wll not further
address these clains. Thus, only three categories of clainms
remai n: staffing clains, funding clains, and the charge arising out
of the Ofice of the Special Trustee’s re-organization.

The court w Il deny defendants’ notion for summary judgnment as
to all of these clains. First, as is clear from the statute
creating the Ofice of the Special Trustee and the legislative
hi story behind it, Congress put OST in place to be i ndependent from
the problens plaguing the Departnent of the Interior and the
officials that historically failed in bringing about the necessary
changes. Put another way, the Ofice of the Special Trustee, and

its congressionally created structure, was Congress’s considered

¥The court wll grant plaintiffs leave to anend their
Conpl aint to properly include this charge, which is well-known to
def endants and di scussed at length in their nmenoranda.
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judgnment as to how help try to solve the IIM admnistration
probl ens. Defendant Babbitt’'s executive order which re-organized
the OST, wthout the consent of Congress and wthout even
conferring with the independent body that Congress had created,
rai ses genuine issues of material fact as to whether this re-
organi zati on was an act contrary to the statute passed by Congress.
See 25 U.S.C. 8§ 4041 et seq. (Supp. 1999). Therefore, defendants’
notion will be denied in this regard.

Second, as to plaintiffs’ staffing and funding clains, the
court is not persuaded that no genuine issue of material fact
exists or that defendants are entitled to judgnent as a matter of
law. It is true that staffing and funding matters are often purely

within the discretion of federal officials. See Lincolnv. Viagil,

508 U. S. 182, 192-93 (1993) (addressing the spending of [ unp-sum

appropriations); National Ass’n of Postal Supervisors v. United

States Postal Serv., 602 F.2d 420, 432 (D.C. Cr. 1979) (dealing

w th enpl oyee conpensation rates). However, it is also true that
federal officials cannot violate statutory directives, and surely
the fact that these statutory directives inplicate funding and
staffing decisions does not allow federal officials to disregard

statutory mandates. See Lincoln, 508 U S. at 193 (“OF course, an

agency IS not free sinply to di sregard statutory

responsibilities.”); National Ass’'n of Postal Supervisors, 602 F. 2d

at 432 (“Courts can defer to the exercise of admnistrative
di scretion on internal managenent matters, but they cannot abdicate
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their responsibility to insure conpliance wth congressional
directives setting the limts on that discretion.”).

The statutory structure here is unique and distinguishable
from a |unp-sum appropriation scenario. First, it is not the
spendi ng of funds granted w thout congressional limtation that is
indispute. It is federal officials’ failure to conply as a result
of requesting inadequate funds that is at issue. Second, the
statutory schenme specifically set-up by Congress placed severa
duties on the Special Trustee, including duties as to staffing and
budgeti ng. See 25 U S.C. 88 4043 (c)(5) & 4045(a). The
all egations raised by plaintiffs clearly charge that defendant
Babbitt’s actions in relation to these congressionally nandated
functions prevented these duties frombei ng effectively di scharged.
Plaintiffs have raised genuine issues of material fact, as
evidenced by testinony at the contenpt trial in this case, that
def endant Babbitt failed to request and provi de, under any range of
reasonabl e discretion, adequate funding for staffing and the
di scharge of the Special Trustee s duties. See Cobell, 37 F. Supp
2d at 29-30 (highlighting the clains from Ofice of the Specia
Trustee officials, inadditionto plaintiffs’ allegations, that OST
was severely underfunded). Al though significant questions
concerni ng defendant Babbitt’s authority and range of discretion
remain, the court is not willing to grant sunmary judgnent on t hese

i ssues. Therefore, defendants’ notion for summary judgnent as to
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plaintiffs’ clainms of obstruction of the Special Trustee will be

deni ed.

C. Mandatory I njunctive Relief

Def endants believe that they are entitled to summary judgnent
on “plaintiffs’ requests for injunctive relief to inpose particul ar
changes in admnistration of the IIMsystem” This argunent is
based upon the application of basic “principles of equity
jurisprudence.” Defendants’ Consolidated Mdtion at 42. Defendants
contend that, based upon these principles that [imt this court’s
equitable powers, it would be inappropriate to “grant the broad
institutional relief” that plaintiffs seek. [1d.

At the outset, it should be noted that defendants’ contentions
are grounded in the assunption that plaintiffs will ask this court,
as the imedi ate result of the prospective trial, to announce what
sorts of specific programmatic systens defendants nust enploy in
order to reach their ultimate statutory duty of rendering an
accounting. Defendants make this assunption based upon a comment
made by plaintiffs’ counsel at a status hearing held over one year
ago. But plaintiffs’ Conplaint does not, by its terns, seek such
sweepi ng acti ons. Plaintiffs’ Conplaint, and nearly all of the
di scussion before this court, have involved their requests for an
accounting, a declaratory judgnent stating defendants’ trust duties
inrelation to plaintiffs, an i njunction enjoining defendants from
breachi ng these specific duties, and a decree requiring defendants
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to come into conpliance with their trust duties. The court has no
present intention to entertain a request to sit as a pseudo-
congressi onal oversight body that tells defendants everything that
they nmust do to nmeet their obligations progranmatically. That is
a role that only Congress can fulfill. The court expects to
declare the fiduciary obligations to plaintiffs and entertain
requests for injunctive relief as they pertain to these broad
duties arising under the statutes in light of the common |aw of
trusts. This court has no choice but to recognize these limted,
specific legal rights created by Congress in favor of plaintiffs
and to enforce these rights accordingly. Al t hough significant
def erence generally nust be given to all ow the executive branch to
carry out its duties, the exercise of this discretion at a certain

point is constrained by statutory limts and enforceable in the

courts. See Nader v. Saxbe, 497 F.2d 676, 679 n.19 (D.C. Gr.
1974). “Just as the doctrine of the separation of powers forbids
[the Court] to trespass on | awful agency discretion, soit requires
the agency to carry out faithfully its legislative charter.”

Nat ural Resources Defense Council, Inc. v. Herrington, 768 F.2d

1355, 1433 (D.C. Cr. 1985). Moreover, as the Suprene Court has
recogni zed, courts wll “ordinarily presunme that Congress intends
t he executive to obey its statutory commands and, accordingly, that
it expects the courts to grant relief when an executive agency

violates such a comrand.” Bowen v. M chigan Acadeny of Famly

Physicians, 476 U S. 667, 681 (1986). The issue of whether
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def endant s have conplied with a congressional nandate, signed into
| aw by the President, is not a nonjusticiable political question.

See Covelo Indian Conmunity v. Watt, 551 F. Supp. 366, 378-79

(D.D.C. 1982).

The principles defendants rely upon in their request for
summary judgnent as to injunctive relief are: (1) lack of an
irreparable injury; (2) unsuitability of injunctive relief; (3)
availability of APA review, and (4) availability of a damages
remedy. These argunents fail. First, such a ruling would be
premature for equitable reasons. If this court decides that
granting plaintiffs equitable relief would be appropriate, then it
must “nold each decree to the necessity of the particular case.”

Wei nberger v. Ronero-Barcedo, 456 U.S. 305, 313 (1982). The court

must have the full record before it to determne what equity

requires.? It may conme to pass that mandatory injunctive relief

20The court recogni zes that “[a] n action purportedly requesting
a mandatory injunction against a federal official is analyzed as
one requesting mandanus.” National WIldlife Federation v. United
States, 626 F.2d 917, 918 n.1 (D.C. G r. 1980); Cobell, 30 F. Supp.
2d at 36 n.13. Al t hough the court exercised its discretion in
dism ssing plaintiffs’ prospective mandanus claimat the notion to
di sm ss stage, the court will not rule today that plaintiffs are
precluded as a matter of |aw from seeking a mandatory injunction
agai nst defendants. As discussed above, the equitable renedi es of
injunction and specific performance are standard renedies in the

|aw of private trusts. It is sinply too early to say that
plaintiffs would not be entitled to these renedies no matter what
is proven at the upcomng trial. General issues of naterial fact

clearly exi st as to whether defendants are in conpliance with their
trust duties, evidenced nost easily by the fact that they cannot
currently give plaintiffs an accounting. O course, defendants are
no doubt correct that a mandatory injunction against a federa
official is an extraordinary, although not unprecedented, renedy.
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woul d be i nappropriate and that the court’s orders woul d need to be
fashioned in ternms of negative injunctive and declaratory relief.

See, e.g., Natural Resources Defense Council v. Lujan, 768 F. Supp.

870 (D.D.C. 1991) (holding that the issuance of a nandatory
injunction against the Secretary of the Interior would be an
unnecessarily *“drastic” action on the facts of the case but
granting declaratory judgnent that Secretary failed to conply with
| egal duty and declaring that Secretary cone into conpliance on an
“expedited basis”). Until the court knows the full range of facts
and circunstances, however, such a ruling would be i nappropriate.
Second, defendants can point to no set of undi sputed material facts
that would support a ruling that injunctive relief would be
i nappropriate as a matter of |aw The record clearly contains
evi dence that defendants cannot give plaintiffs an accounting and,
relatedly, that they cannot account for nmany docunents that would
be required to perform such an accounting. Presunmably plaintiffs
w Il contend that these are breaches of fiduciary obligations. The
prospective renmedy for these breaches, if any, will depend on the
necessity for injunctive relief, which will in turn depend on what

is being done at the tinme of trial to remedy any breaches that are

See e.qg., Samaritan Health Cr. v. Heckler, 636 F. Supp. 503, 518
(D.D.C. 1985) (issuing nmandanmus agai nst Secretary of Health and
Human Servi ces because “plaintiffs [had] a clear right to relief,
the defendant [had] a clear duty to act, and there is no other
adequate renedy available to plaintiffs.”) Mor eover, defendant
Rubin admts that there is sonme genuine issue of material fact as
to his performance of certain mnisterial duties concerninglimted
payability statutes. See Defendant Rubin’s Reply at 2.
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est abl i shed. Thus, given these material facts that are, viewed
even in the best light for defendants, disputed, defendants cannot
point to a single set of undisputed facts that woul d support their
request.

For these reasons, the court will deny defendants’ request for
summary judgnent as to plaintiffs’ requests for injunctive
remedi es. The requests made by plaintiffs in their Conplaint and
before this court are clearly in alignment with the rights that are
available to them under the IIM trust. The court does not
interpret plaintiffs’ request to seek specific programatic
reforns. If plaintiffs request such relief, then they wll be
forced to contend wth defendants’ argunents at that tinme. Unti
t hen, however, summary judgnent as to plaintiffs’ current requests

woul d be premature and unwarrant ed.

[11. Defendant Secretary of the Treasury's Mtion for Sunmary
Judgnent

Def endant Rubin noves for summary judgnent based on his
contentions that no material facts are in dispute and that he is
entitled to judgnent as a matter of law on plaintiffs’ prospective
breach of trust «clainms against him The court disagrees.
Therefore, defendant Rubin’s notion wll be deni ed.

Plaintiffs allege in their Conplaint that defendant Rubin “is
custodian of the nonies in the Il M accounts, is responsible for

mai ntaining certain records in connection therewith, and has
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certain investnment responsibilities wth respect thereto.”
Plaintiffs’ Conplaint § 15. In terns of the prospective conponent
of this case, and therefore in terns of defendant Rubin’s notion
for summary judgnment, plaintiffs focus strictly wupon “the
government[’'s duty] as trustee . . . to mamintain accurate and
accessible trust records so as to assure the beneficiaries that
their accounts are correct.” Plaintiffs’ Opp. at 1.

In prosecuting their prospective breach of trust action,
plaintiffs “cannot force the governnment to take a specific action

unless a treaty, statute or agreenent inposes, expressly or by

inplication, that duty.” Shoshone-Bannock Tribes v. Reno, 56 F.3d
1476, 1482 (D.C. Cr. 1995). “Wthout an unanbi guous provi sion by
Congress that clearly outlines a federal trust responsibility,
courts nmust appreciate that whatever fiduciary obligation otherw se
exists, it is alimted one only.” 1d. Exactly such a federa

trust responsibility exists in this case, and it applies, to a
limted extent, to the Secretary of the Treasury.

Def endant Rubin, in his reply, concedes that genui ne i ssues of
material fact may exist as to his discharge of duties under the
i npl enentation of the limted payability statutes, 31 U S C 88§
3328, 3334, & 3702(c). See Defendant Secretary of the Treasury’s
Reply at 2. Although this issue was brought to the attention of
def endant Rubin a “few weeks” before his reply was filed, he did
not “determine[] . . . to seek an independent review of this
matter” until the day before his reply was fil ed. Id. At any
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rate, the government concedes that it has such a duty under the
statutes and that it cannot be said that no genuine issue of
material fact exists as to the discharge of these duties.
Accordi ngly, summary judgnent nust be denied on this point.

But the limted payability statutes are not the only sources
of duty for the Secretary of the Treasury, in terns of handling I I M
trust adm nistration. Section 162a(d) of the Indian Trust Fund
Managenment Reform Act clearly and unanbi guously provides that the
United States, through the Secretary of the Interior, nust provide
an accounting to plaintiffs. See 25 U S.C. 8§ 162a(d) (providing
that, to “proper[ly] discharge . . . the trust responsibilities of
the United States,” the Secretary of the Interior nust, inter alia,
(1) provide systens for accounting, controls over receipts and
di sbursenents, and tinely reconciliations; and (2) determne
accurate cash bal ances). Congress has authorized the Secretary of
the Interior to enploy certain services of the Departnment of the
Treasury in furtherance of carrying out the government’s fiduciary
obl i gati ons. See 25 U . S.C. 88 161 & 161la. Section 161 all ows
“[t]he Secretary of the Interior . . . to deposit . . . all suns
recei ved on account of sales of Indian trust |ands, and the sales
of stocks | ately purchased for tenporary i nvest nent, whenever he is
of the opinion that the best interests of the Indians will be
pronmoted by such deposits . . . in the United States Treasury.”
Section 16la provides that, as to “funds held in trust for
i ndi vidual Indians,” “[a]ll funds held in trust by the United
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States and carried in principal accounts on the books of the United
States Treasury to the credit of individual Indians shall be
invested by the Secretary of the Treasury, at the request of the
Secretary of the Interior.” Thus, in carrying out the governnent’s
ultimate duty of managing the IIM trust fund and providing an
accounting, the Secretary of the Interior nmay delegate certain
functi ons—anely, the holding and investnent of certain funds—to
the Secretary of the Treasury.

In the process of carrying out these trust duties, the
Departnent of the Treasury generates trust docunents that are
highly rel evant to an accounting of the Il Msystemand, therefore,
highly relevant tothis litigation. The Departnent of the Treasury
has denonstrated a clear inability to retain these docunents, at
least for the purposes of this litigation. See Report and
Recommendati on of the Special Mster (filed this date). Thi s
probl em anong other things, is what has | ed the Special Master to
recoomend the entry of a prelimnary injunction against the
Departnent of the Treasury to prevent the destruction of these
i nportant docunents.

To the extent that the Departnment of the Interior has, with
the authorization of Congr ess, del egated certain trust
responsibilities to the Departnent of the Treasury, the Departnent
of the Treasury cannot act contrary to Congress’s nmandate that
plaintiffs be given an accounting of their trust funds nonies. See
3 Scort, THE LAWOF TRUSTS, supra, 8 224 (explaining that a beneficiary
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of a trust may sue a co-trustee for breaches of trust by that co-
trustee). Plaintiffs allege that the Departnent of the Treasury
has done just that by destroying these Il Mtrust-rel ated docunents.
Clearly there is evidence of this destruction in the record, as
enbodi ed by the Special Master’s report discussed above and the
Departnent of the Treasury’s recent adm ssions that they
“inadvertently” destroyed a large set of potentially relevant
docunents. Therefore, there are genuine i ssues of material fact as
to whet her defendant Rubin has acted in contravention of a trust
duty placed upon the United States, which was to be carried out by
the Secretary of the Interior, which was in turn delegated for a
[imted purpose to the Secretary of the Treasury. The court hol ds
that the Secretary of the Treasury, in his role as trustee of the
[IMtrust for Iimted purposes authorized by Congress, has a duty
to act as a proper trustee with trust-rel ated docunents, at | east
until an accounting has been given to plaintiffs, as mandated by
Congress. The exact contours of this duty will be the subject of
the inpending trial. Accordingly, defendants’ notion for summary

j udgment nust be denied.*

2lEven if the court were to accept defendant Rubin’s argunent
that he owes no trust duties to beneficiaries in the handling of
the trust fund nonies, but the Secretary of the Interior owes all
of these duties, under common-law principles, plaintiffs would be
able to join the Secretary of the Treasury as a defendant at | east
in his capacity as agent of the Secretary of the Interior. See
RESTATEMENT ( SECOND) OF TRuUSTS 8§ 282 (1957); 4 Scort, THE LAW OF TRUSTS,
supra, 8§ 282.1, at 2339. But this issue need not be reached today
because, as expl ai ned above, Congress has authorized and mandat ed
that the Secretary of the Treasury take certain actions on behal f
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| V. Concl usi on

For the reasons stated above, the court will order that:

1. Def endants’ Mdtion for Summary Judgnment on Plaintiffs
Cl ai s Based Upon a Common Law Breach of Trust Theory, C ai ns Based
Upon Al leged Interference with the Ofice of Special Trustee, and
Requests for a Mandatory Injunction wll be DEN ED

2. Def endant Secretary of the Treasury' s Mtion [262] for
Summary Judgnent as to plaintiffs’ prospective clains for relief
wi |l be DEN ED

A separate order shall issue this date.

Dat e:

Royce C. Lanberth
United States District Judge

of the governnment in its role as trustee.
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

ELAO SE PEPI ON COBELL,
et al.,

Plaintiffs,

Civil No. 96-1285
(RCL)

V.

BRUCE BABBI TT, Secretary
of the Interior,

ROBERT RUBI N, Secretary of
the Treasury, and

KEVI N GOVER, Assi st ant
Secretary of the Interior,

Def endant s.

N N N N N N N N N N N N N N N N N N

ORDER

For the reasons stated in the court’s Menorandum Opinion
issued this date, the court HEREBY ORDERS t hat:

1. Def endants’ Mdtion for Summary Judgnent on Plaintiffs’
Cl ai s Based Upon a Common Law Breach of Trust Theory, C ai ns Based
Upon Alleged Interference with the Ofice of Special Trustee, and
Requests for a Mandatory Injunction is DEN ED.

2. Def endant Secretary of the Treasury' s Mtion [262] for
Summary Judgnent as to plaintiffs’ prospective clains for relief is
DENI ED.

3. The pretrial conference shall proceed as schedul ed at
2:00 p.m, Mnday, June 7, 1999. Trial shall comence as schedul ed

at 10:00 a.m, Thursday, June 10, 1999.
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SO ORDERED.

Royce C. Lanberth
United States District Judge

Dat e:
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